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Form No.(J)3 
HEADING OF JUDGMENT ON APPEAL 

 District :: Nalbari 
 

 

IN THE COURT OF CIVIL JUDGE ::::::::::::::::::::NALBARI 

 
 
Present :  Himakshi Thakuria Buragohain            

   Civil Judge  

   Nalbari. 

 

   Thursday, the 10th day of May, 2018 

 
 

   TITLE APPEAL No. 18/17 

 
 

From the Judgment & Decree dated 20-06-17 passed by Learned Munsiff No.1, 

Nalbari in Title Suit No.35/2013. 

                    
 
                  Sri Nagendra Barman  

  ---- Defendant/Appellant 
 

            - VS  - 
 
            Sri Dharma Ram Medhi 

            ----Plaintiff/Respondent  
 
 
 
This appeal having been heard on 17-04-2018 in presence of :-  
 

Advocate for the Appellants :-  Sri Sonapati Sarma 

Advocates for the Respondents :-  Sri Hiran Ch. Deka,  

      Sri Arup Baishya and  

      Sri Tulu Pathak 

 
and having stood for consideration to this day, the Court delivered the 
following judgment:- 



2 

 

 
 

         J   U   D   G   M   E   N   T 

  
 
1. The judgment and decree dated 20/06/17 passed by the Ld. Munsiff 

No.1, Nalbari i/c with T.S. No.35/13, are the subject matter under challenge in 

this present Civil first appeal.  

 

2. Being highly dissatisfied and aggrieved with the Judgment delivered in 

T.S. No.35/13 which was decreed in favor of the plaintiff vide the Judgment 

and decree dated 20/06/17 passed by the Ld. Munsiff No.1, Nalbari, the 

defendant as appellant has preferred the instant appeal on the following 

grounds:- 

 

G  R  O  U  N  D  S 

 

i. That the decree and order passed on the original title suit under 

no.35/13 on analytical view not stand in law, n fact in custom n 

precedent and also the Ld. Court below not applied the judicious mind 

at the time of passing the impugned decree and order which going hit 

directly on the bread and shelter of the appellant. 

ii. That the plaintiff through instituted this case seeking decree and order 

for realization of Rs.41,500/- as arrear house rent but no documentary 

evidence are available to stand the demand of the plaintiff and also not 

say anything clearly in the plaint and evidence of the plaintiff in his 

witnesses. Any claim in a title suit must be static, conform, supported 

by documents but here in this case the amount is not proper clear and 

also conform no supporting documents is also there both for arrear 

payment and eviction and the plaintiff respondent ignore the matter of 

regular insurance coverage of the rented Sali through National 

Insurance, Nalbari Branch. 

iii. That the original plaint of the plaintiff is itself is totally defective one 

also contradictory one as because the plaintiff respondent in consenting 
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party to let out the tin Sali to the appellant with a minimum 

enhancement of monthly rent in every year of Rs.100/- till expiry of the 

original house agreement which are available in the case record and as 

the appellant have been paid his house rent through schedule Bank 

after denial to accept the house rent by institution nos. of NJ Case the 

plaintiff did not mentioned single line in this regards. 

iv. That only the vital document i.e. house rent agreement has already 

expired and the appellant defendant is allowed to continue his shop 

with a condition back minimum enhancement of Rs.100/- per year will 

be effected and which agree by the appellant defendant depend upon 

which capacity and also for the appellant side it was conform that event 

he is ready to execute house rent agreement again with the plaintiff 

respondent Dharmaram Medhi based on other surrounding rented shop 

agreement and till new agreement he is legally bound to deposit the 

house rent through Bank with the permission of the court.  

v. That the plaintiff Dharmaram Medhi clearly stated in his evidence that 

his agreement with the defendant Nagendra Barman has already been 

expired and he will be continuing his business establishment after 

verbal discussion with the plaintiff respondent Dharmaram Medhi. 

vi. That Ld. Court below passed order to pay Rs.41,500/- as arrear rent 

but the appellant defendant has no any arrear amount to make 

payment as because after cash payment the appellant was compelled 

to deposited the house rent through honorable court under numbers of 

NJ Case in the schedule Bank in the name of Dharmaram Medhi 

therefore the Ld. Court below overlooked look the bonafide payment of 

rent of the appellant respondent. 

vii. That the evidence from the plaintiff side i.e. Dharmaram Medhi as PW-

1, Sanjit Singh as PW-2, Depak Kr. Sarma, PW-3 are all self 

contradictory one during the chief and cross they could not corroborate 

in single point depend upon the contradictory defective and false 

evidence the Ld. Court below cannot pass decree and order on last 

20/06/17 and this vital documents i.e. the agreement also not proved 

at the time of trial beyond all reasonable doubt. That from the both 
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evidence and cross of PW side it is not prove that there is an arrear 

amount of Rs.41,500/- to deposit rather crustal clear that the appellant 

till the date of contuning his business the house rent is paid regularly 

even through the Hon'ble Court.  

viii. That the cause of action in the case of civil nature covers boundle of 

causes of action here in this case the house agreement is not static and 

clear therefore causes of action not to proved here.  

ix. That the Ld. Court below does not peruse the written statement filed 

by the side defendant appellant where denial of the plaint clearly stated 

up to this limit which permit by law and therefore prayed to the 

honorable appellate court to finding all legitimate denial and decide 

accordingly to set aside the impugned decreed order for the ends of 

justice.  

x. That after filing the draft issues from the both plaintiff and defendant 

the Ld. Court below framing the issues of total 5 nos. for adjudication 

the case but the issue in broad sense not affirmative to the plaintiff and 

upon this issues the case cannot be decreed and also order for 

payment and evict. That in regard of vital issues the cause of action 

and also vital document i.e. hand note totally defenctive one. 

Honorable Court undoubtly able to find out judiciously the decree cause 

of action and the vital document of hand not and others as per 

provision of law. 

xi. That in a nutshal this case cannot be stand for obtaining decree and 

order for all sides in law, foundation, facts and circumstances, 

environment, procedure from both evidence of PW and DW covering 

both chief and cross that this case is not tenable and also maintainable 

in one sense this case has no leg to stand it is liable to set aside after 

judicious perusal by this honorable court. 

xii. That the appellant has reserved the right to alter, correct, amend, 

enhance, reduce etc the appellant petition along with relevant 

documents is any necessity arises in future course of time. 

xiii. That the appellant has been filed bonafidely for the ends of justice only 

and the necessary advolerum fees also been furnished herewith.  
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3. On the above grounds the defendant/appellant has prayed for setting 

aside the impugned judgment and decree. After admitting the appeal the 

record of T.S. No.35/13 was called for and the same was received. 

 

4. On appraisement of the original case record, it appears that the plaintiff 

has filed the suit for declaration and other consequential relief. 

 

5. The plaintiff case interalia is that the plaintiff is the owner of a chali 

house situated at Baruah Road ( Nagara Chowk), Nalbari of which defendant is 

house tenant in respect of one room of the said house as described in the 

schedule of the plaint. The defendant has been occupying the suit premises 

w.e.f. 1/10/2007 and initially the terms of the agreement was for 11 months 

and house rent was fixed at Rs. 1000/-( One thousand) per month with the 

condition that Rs 100/- will be the enhanced rate of per year. The defendant 

also paid Rs. 20,000/- as advance to the plaintiff specifying the condition that 

out of the advance amount of Rs.  20,000/-, an amount of Rs. 500/- per month 

would be adjusted against the due date. The defendant has been running his 

business of tea  in the suit premises under the name and style “ RB Tea House 

“. After the period of agreement was over the defendant requested the plaintiff 

to continue his tenancy for which the plaintiff asked the defendant to renew  

the agreement. Though the defendant assured the plaintiff to renew the 

agreement, but he did not do so for further terms instead of that he continued 

paying the due rent till 30/09/2010.  From 1/10/2010 the defendant stopped 

the payment of house rent for which the plaintiff repeatedly demanded the 

same. As the defendant on several occasions took plea of his economical 

condition and requested the plaintiffs to give opportunity for payment of arrear 

house rent, the plaintiff honestly believed in the assurance of the defendant. 

But on 1/4/2013 while the plaintiff persistently demanded the defendant for 

payment of the arrear house rent and also for vacating the suit premises as he 

willfully defaulted the payment of the house rent, the defendant did not 

respond to the plaintiff's demand. Hence this suit.  According to the plaintiff 

the total arrear house rent as per agreement is Rs. 41,500/- (Forty one 
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thousand five hundred) only from 1/10/2010 to 31/3/2013 after adjustment of 

the advanced amount of Rs. 20,000/- paid by the defendant at the enhanced 

rate as per terms in the agreement.  

 

6. On receiving summons  the defendant appear in the suit and filed his 

written statement. The defendant denied all the averments made in the plaint. 

The defendant stated in his written statement that both the plaintiff and the 

defendant entered into a house rent agreement on 01/10/2007 and on terms 

of the said agreement the defendant has been occupying the suit premises by 

paying house rent @ Rs. 1000/- per month. According to the defendant there 

was an agreement between the parties that the tenancy will be renewed after 

completion of the period of the said agreement. The tenancy has been 

renewed and the defendant has been occupying the said premises by paying 

house rent at the enhanced rent agreed upon as per clause 10 of the said  

agreement dated 1/10/2007. Because of the good terms  between the parties 

the plaintiff used to accept the house rent per month without issuing any 

receipt and the defendant used to pay the house rent as agreed upon and did 

not demand any receipt in good faith. The defendant further averred that there 

was no breach of terms of the agreement on the part of the defendant and he 

has been paying monthly house rent to the plaintiff in terms of the said 

agreement and there is no arrear house rent to be payable to the plaintiff by 

the defendant as claimed in the plaint. The defendant alleged that the plaintiff 

demanded house rent @ Rs. 3500/-( Three thousand five hundred) only per 

month w.e.f. the month of March,2013. When the defendant refused to pay 

the house rent as such enhanced rate, the plaintiff refused to accept the house 

rent for the month of March, 2013 at the agreed rent on being tendered by the 

defendant. As last defendant was compelled to deposit the house rent for the 

month of March, 2013 in this Hon'ble Court by filing a Misc. (MJ) Case No. 

32/2013 and the Hon'ble Court issued notice to the plaintiff to withdraw the 

said house rent by filing Misc. (MJ) Case No. 39/2013,  Misc. (MJ) Case No: 

46/2013,  Misc. (MJ) Case No : 55/2013 and Misc. (MJ) Case No :  58/2013 

respectively. The court accordingly issued notice to the plaintiff to withdraw the 

said house rent. According to the defendant no house rent was due to the 
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plaintiff. Hence, the defendant has prayed to dismiss the suit.   

 

7. Upon pleadings of the parties, the learned trial court has framed the 

following issues: 

 

I  S  S  U  E  S 

 

i) Whether there is any cause of action for the suit? 

ii) Whether the suit is maintainable? 

iii) Whether the plaintiff is entitled to an amount of Rs.41,500/- only 

being the arrear rent from 01-10-10 to 31-03-13 from the 

defendant? 

iv) Whether the defendants are liable to be evicted from the suit 

premises? 

v) Whether the plaintiff is entitled to a decree as prayed for? 

vi) To what other relief/reliefs, the parties is entitled to? 

vii) Whether the defendants are entitled to any compensatory cost? 

 

8. The plaintiff side had adduced the evidence of 3(three) witnesses and 

exhibited 3(three) documents. The defendant side had adduced the evidence 

of 2(two) witnesses and exhibited 1(one)  document. 

  I have heard the Ld. Counsels for both the parties and gone through 

the materials on records as well as the memorandum of appeal. The vital issue 

in the suit is issue no.(iii) and the result of the present appeal is depended 

upon the discussion and finding in issue no.(iv). 

 

F I N D I N G S  A N D  R E A S O N S  T H E R E O F 

 

9. The Issue No.(iii) and (iv) are contingent upon the question as to 

“Whether the plaintiff is entitled to an amount of Rs.41,500/- only 

being the arrear rent from 01-10-10 to 31-03-13 from the 

defendant?”  
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and  

“Whether the defendants are liable to be evicted from the suit 

premises?” 

 

 For the sake of convenience these two issues are taken up for 

discussion together.  

 Section 5(1)(e) of the Assam Urban Areas Rent Control Act, 1972, 

provides that where the tenant has not paid rent lawfully due from him in 

respect of the house within a fortnight of its falling due, he can be evicted 

from the house for defaulting in the payment of due rent to the owner. 

 Section 5(4) of the aforesaid Act provides that, where the land 

lord refuses to accept the lawful rent offered by his tenant, the tenant 

may within a fortnight of its becoming due, deposit in the Court the 

amount of such rent together with process fees for service of notice 

upon the landlord, and on receiving such deposit, the Court shall cause 

a notice of the receipt of such deposit to be served on the landlord, and 

the amount of the deposit may thereafter be withdrawn by the landlord 

on application made by him to the Court in that behalf. A tenant who 

has made such deposit shall not be treated as a defaulter under clause 

(e) of the proviso to sub-section (1) of this section.  

 While dealing with this issue the Ld. Trial Court had relied on a 

decision of the Hon'ble High Court cited in 2016 (5) GLJ  275 (Legal 

heirs of Smti. Sushila Devi Khemka Vs. Smti. Sabitri Devi Kejriwal & anr.) 

wherein it was held that burden falls heavily on defendant to plea and 

establish four conditions percedent- (i) tenant has to offer rent to 

landlord before deposit; (ii) upon such offer, landlord has to refuse to 

accept rent; (iii) tenant thereafter has to make deposit in Court within a 

fortnight of its falling due and (iv) such deposit has to be of entire 

amount of rent along with process fee for service of notice upon 

landlord. If any of the conditions not pleaded and not established, 

deposit will not be valid and tenant will not get benefit of section 5(4) to 
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avoid the rigour of default.  

 In his pleadings as well as in his evidence on affidavit the 

defendant/DW-1 has admitted the averments made in the plaint that he 

and the plaintiff had entered into a rent argreement on 01.10.07 and as 

per the terms of the said agreement the defendant has been occupying 

the suit premises by paying house rent at the rate of Rs.1000/- per 

month. The defendant also admitted that as per clause 10 of the 

agreement dated 01.10.07 the tenancy has been renewed and the 

defendant has been occupying the suit premises by paying house rent at 

the enhanced rate as agreed upon. 

 However the defendant took the plea that the plaintiff demanded 

the house rent for the month of March, 2013 at the rate of Rs.3500/- for 

which the defendant refused to pay the same at such enhanced rate. 

According to the defendant as the plaintiff refused to accept the house 

rent for the month of March, 2013 as per the agreed rate on being 

tendered by the defendant, the latter had to deposit the house rent in 

this Hon'ble Court by filing Misc(NJ) Cases. The defendant further 

averred that he has been paying monthly house rent to the plaintiff in 

terms of the agreement dated 01.10.07 and that he is not a defaulter. 

 From the pleadings of the defendant appears that he is a tenant 

of the plaintiff and he has also admitted the execution of agreements 

dated 01.10.07 between him and the plaintiff including the terms and 

conditions in it.  

 Now if we go through clause 10 of the agreement dated 01.10.07 

which is marked as Exhibit-2, we find therein that the agreement will be 

renewed per year with an enhanced rate of Rs.100/- per year. As per 

the said agreement, if on 01.10.07 the house rent per month was fixed 

at Rs.1000/- then the house rent along with the enhanced rate per year 

in the year 2013 will be Rs.1600/- per month. 

 In his cross-examination DW-2, who is the son of the defendant 
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stated that since the year 2013, they has been depositing Rs.1500/- per 

month in the court as monthly rent. Though the defendant did not 

exhibit any Misc (NJ) Case records in support of their plea, at the time 

of argument the Ld. Counsel for the plaintiff had forwarded the records 

of Misc (NJ) Cases for taking Judicial notice. For the sake of discussion if 

we go through the contents of those Misc (NJ) Cases, we find that the 

total rent deposited by the defendant in the court per month is 

Rs.1650/- is which includes the house rent of Rs.1500/- and Electricity 

bill of Rs.150/-. It is seen from the record that though the defendants 

has admitted the terms and conditions of Exhibit-2, he still defaulted in 

the payment of rent as he is paying only Rs.1500/- as house rent 

instead of Rs.1600/-. 

 Secondly, the defendant took the plea that till the month of 

March, 2013 he has been paying the house rent to the plaintiff as per 

the terms of the said agreement. In support of his plea the defendant 

exhibited some accounts maintained by him which is marked as Exhibit-

A series. But the same cannot be considered as those are completely 

maintained by the defendant and bears no signature of the plaintiff. 

 The defendant has also adduced the evidence of the DWs to 

prove his plea. In his cross-examination DW-3 has stated that till the 

year 2013 he has seen the plaintiff paying rent to the defendant. Again 

at the very next instance DW-3 stated that he has seen the defendant 

giving rent to the plaintiff/respondent only 3-4 times. DW-5 has stated 

in his cross that the plaintiff/respondent had been paying Rs.2500/- per 

month to the defendant/appellant as rent and the defendant demanded 

double of the rent paid by the plaintiff. The evidence of DWs cannot be 

considered, as by making absurd statements they have not supported 

the case of the plaintiff in any manner. 

 Thirdly, another plea taken by the defendant/appellant is that the 

plaintiff/respondent demanded Rs.3500/- per month as house rent w.e.f. 
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March, 2013, which the defendant/appellant refused to pay and when the 

defendant tendered the house rent for the month of March, 2013 at the 

agreed rate, the plaintiff/respondent refused to accept the same. This 

compelled the defendant to deposit the house rent in the court by filing Misc 

(NJ) Cases. One of the conditions mentioned in Sec 5(4) of the Assam Urban 

Areas Rent Control Act is that where the land lord refuses to accept the lawful 

rent offered by his tenant, the tenant may within a fortnight of its becoming 

due, deposit in the court the amount of such rent together with process fees 

for service of notice upon the land lord. As per clause (3) of the Exhibit-2 it 

appears that the rent must be paid on the first day of every month. From the 

materials available on record it is seen that the defendant has been depositing 

rent in the court from 17.04-13. It is very clear from the record itself that the 

defendant has not paid the rent within a fortnight of its becoming due. As such 

the defendant is a defaulter in this respect also.  

 Being a defaulter the defendant is liable to be evicted from the suit 

premises and as such the plaintiff is entitled to receive an amount of 

Rs.41,500/- only being the arrear rent from 01.10.10 to 31.03.13 from the 

defendants. 

 

10. In the instant case the plaintiff/ respondent has discharged 

his burden of proof by clearly establishing his case. In view of the 

above discussion, it appears that the findings of the learned trial 

court in the aforesaid issues warrants no interference and the same is 

upheld.  Situated thus, issue No. (iii) and (iv) are decided in the 

affirmative and in favour of the plaintiff.  

 

11. Issue No.(i)  is relating to the cause of action for the suit. 

The learned trial court decided this issue in affirmative and in 

favour of the plaintiff. The cause of action means every fact which if 

traversed it would be necessary for the plaintiff to prove in order to 

support his right to a judgment of the court. In the instant case the 

plaintiff has claimed that the defendant has defaulted while making 
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the payment of rent and as such has claimed for realisation of arrear 

house rent and eviction. The defendant, on the other hand, has filed a 

written statement denying the claim of the plaintiff by stating he has 

been paying the monthly house rent to the plaintiff without any breach 

of the terms of agreement and that he is not a defaulter and is also 

not liable to be evicted from the suit premises. Therefore it appears 

that there is cause of action in the suit. Hence, the findings of the 

learned trial court in issue no.(i) warrants no interference and the 

same is upheld. 

 

12. Issue No.(ii) is relating to the maintainability  of the suit. 

There is no specific pleadings that is suit is not maintainable in its 

present form or in the manner in which it should have been filed. The 

plaintiff has claimed for realisation of an amount of Rs. 41,500/- 

being as arrear house rent from the defendant for the period  

1/10/2010 to 31/3/2013 and has also claimed for khas possession of the 

suit premises by evicting the defendant from there. I find nothing to 

hold that the suit is not maintainable in its present form.  

 

13. Issue No.(v), (vi) and (vii) are relating to the reliefs 

claimed by the parties. In view of the discussion made in the previous 

issues the plaintiff is entitled to a decree for realisation an amount 

of Rs. 41,500/- being the arrear house rent for the period 1/10/2010 

to 31/3/2013 from the defendant. The plaintiff is also entitled to a 

decree for khas possession of the suit premises by evicting the 

defendant therefrom as he is a defaulter. 

 

14. As the defendant failed to establish his plea, he is not 

entitled to any compensatory cost.     

    O  R D E R 
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15. In the result, the present 1st Civil Appeal  is dismissed.  

  The Judgment and decree dated 20-06-17 in T.S. No.35/13 passed  

by the Ld. Munsiff No.1, Nalbari is hereby affirmed. 

  The plaintiff is entitled to receive an amount of Rs.  

Rs.41,500/- (Forty One Thousand Five Hundred) only being the arrear rent 

from 01.10.10 to 31.03.13. 

  The defendant is directed to vacate the suit land within 3 

months from the date of this order. 

 Prepare a decree accordingly. 

                   

 Given under my hand and seal of this court on this  the 10th day of 

May, 2018 at Nalbari. 

 

 

 

                 Civil Judge  
           Nalbari 
Dictated & Corrected by me 

 

 

Civil Judge 
Nalbari 


